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H.R. 5242, THE SMALL BUSINESS PAPERWORK
AMNESTY ACT

TUESDAY, SEPTEMBER 26, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m. in room
2203, Rayburn House Office Building, the Honorable Candice S.
Miller (chairman of the subcommittee) presiding.

Present: Representatives Miller, Lynch, and Neugebauer.

Staff present: Ed Schrock, staff director; Rosario Palmieri, dep-
uty staff director; Erik Glavich and Kristina Husar, professional
staff members; Benjamin Chance, chief clerk; Krista Boyd, minority
counsel; and Cecelia Morton, minority office manager.

Mrs. MILLER. Good morning. The Subcommittee on Regulatory
Affairs will come to order. I'm sorry I'm running a few minutes
late, running up the hill.

We certainly want to welcome you all to today’s hearing, particu-
larly our special guest, Senator Vitter. We are absolutely delighted,
sir, that you could take the time to come and testify before our
committee on this very important topic. Certainly a good friend and
great friend in the House, Representatives Neugebauer, as well.
We certainly appreciate you bringing this to the subcommittee’s at-
tention and being here as well.

Today we are going to be hearing from witnesses regarding H.R.
5242, which is also titled the Small Business Paperwork Amnesty
Act. Representative Neugebauer introduced this bill in April of this
year and at the same time, Senator Vitter introduced a companion
bill, S. 2556.

The Small Business Paperwork Amnesty Act would really give
small businesses the ability to correct a first-time paperwork viola-
tion within 6 months, as long as the violation does not harm the
public interest, affect internal revenue laws or threaten the public
health or safety. Importantly, a small business would not be ex-
empt from a monetary penalty if the head of an agency determines
that the violation has a potential of causing harm or impairs the
ability to detect criminal activity.

According to the U.S. Small Business Administration, there are
about 25 million businesses with less than 20 employees. These
firms actually account for over 97 percent of all U.S. businesses
and roughly 30 percent of all employment. Nearly 6 out of every
10 workers are employed at a business with less than 500 employ-
ees. Their payroll contributions and tax base constitute the eco-
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nomic heart and the backbone, certainly, of our competitiveness in
the global marketplace.

Federal policies should help them succeed, and help to foster
their advancement. But oftentimes this is not the case. Sadly,
agency bureaucrats are more concerned with meeting monetary
quotas for enforcement than ensuring compliance with the regula-
tions. This attitude is well ingrained within agencies and unfairly
punishes small businesses.

The regulatory burden on small business is much greater than
the burden imposed on larger firms. Firms with more than 500 em-
ployees pay roughly $5,300 per employee to comply with Federal
regulations. But businesses with less than 20 employees pay more
than $7,600 per employee, or about 45 percent more, just for regu-
latory compliance. This burden has not been forced upon them by
foreign governments engaged in unfair trade practices, it actually
has been forced upon them by us. So we need to take a very good
look in the mirror here I think at the Federal level.

And I'm certainly not proposing that we abolish regulations. The
integrity of regulations that keep our water and our air clean and
protect our children and society from harm is really a reflection of
the ideals that all of us uphold. I'm suggesting that the Govern-
ment provide small businesses some form of monetary relief from
insignificant paperwork violations to ease the disproportionate bur-
den that they face. This would really help small businesses, I
think, without sacrificing regulatory safeguards. The legislation
that we are going to be dealing with today, again, introduced by
Representative Neugebauer and Senator Vitter, attempts to do ex-
actly that. If a small business has a paperwork violation that es-
sentially does not present a danger to the public health or safety
or violate Internal Revenue laws, then the Federal agency citing
th? business is required to waive the civil fines for the first time
only.

And I would mention that this is really not a new idea. Actually,
Senator Feingold introduced legislation in the 104th Congress that
included a provision very similar to H.R. 5242. In both the 105th
and the 106th Congresses, the House passed regulatory reform ini-
tiatives that included the language that we are discussing today.
Both bills passed with bipartisan support. Fifty-four Democrats
voted for the measure in 1998 and 64 voted for it in 1999.

In March 1998, the predecessor of this subcommittee held hear-
ings on the legislation. It was introduced by then-subcommittee
chair David McIntosh of Indiana and Ranking Member Dennis
Kucinich of Ohio. At the time, our colleague Mr. Kucinich offered
a very good reason why members of the subcommittee should be
supportive of the provision that provides penalty relief for a first-
time paperwork violation. He stated, “I would like to stress that
this is a very important point for every member of the committee
and the public to be aware of, that this penalty relates only to civil
fines not of a criminal nature. We have made sure to include lan-
guage that seeks to protect the health and safety of the public.” I
mention that because I think it is important to point out that this
should be viewed in a bipartisan prism.

Congress is not the only branch of Government trying to compel
agencies to provide penalty relief to small businesses. In April
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1995, President Clinton issued a memorandum directing the heads
of 27 departments and agencies to waive penalties to the extent
permitted by law for small businesses. The standards dictating
when an agency should waive a fine are essentially the same as
those included in the legislation that we will be examining today.

Unfortunately, Federal agencies did not and have not taken seri-
ously the directive to reduce or waive fines for small businesses
committing an insignificant first-time paperwork violation. In fact,
many argue that things could be getting worse. Congress passed
the Small Business Regulatory Enforcement Fairness Act a year
after President Clinton directed agencies to provide penalty relief
to small businesses. Among other things, the law requires agencies
to establish policies to provide penalty relief to small businesses. It
has been a decade since that law took effect, and we are still sort
of concerned with the “gotcha” approach to regulatory enforcement.
I think again it is time for Congress to take back some of the dis-
cretion that we have given to the agencies. Agencies seem unwill-
ing to implement fair penalty relief to small businesses on their
own, despite the wishes of Congress and Presidents. Again, I think
it is time for Congress to mandate true penalty relief for the small
businesses that are really the engine of our economy. Again, I want
to thank the witnesses for being here. We certainly look forward
to your testimony, to both of you. At this time I would like to recog-
nize }tlhe distinguished ranking member of the subcommittee, Mr.
Lynch.

[The prepared statement of Hon. Candice S. Miller and the text
of H.R. 5242 follow:]
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“H.R. 5242 — The Small Business Paperwork Amnesty Act”
Opening Statement of Chairman Candice S. Miller

Committee on Government Reform
Subcommittee on Regulatory Affairs

Tuesday, September 26, 2006
2203 Rayburn House Office Building

The Subcommittee on Regulatory Affairs will come to order. Welcome to today’s
hearing. 1 especially want to welcome our witnesses, including my friends and colleagues—

Representative Randy Neugebauer and Senator David Vitter.

Today, we will be hearing from witnesses regarding FHLR. 5242, the Small Business
Paperwork Amnesty Act. Representative Neugebauer introduced this bill in April of this year.
At the same time, Senator Vitter introduced a companion bill, S. 2656. Thank you both for being
here today and we look forward to your testimony on how this legislation will help reduce the

regulatory burden and costs faced by this nation’s small businesses.

The Small Business Paperwork Amnesty Act would give small businesses the ability to
correct a first-time paperwork violation within 6 months as long as the violation does not harm
the public interest, affect internal revenue laws, or threaten public health or safety. Importantly,
a small business would not be exempt from a monetary penalty if the head of an agency
determines that the violation has the potential of causing harm or impairs the ability to detect

criminal activity.

According to the U.S. Small Business Administration, there are about 25 million
businesses with less than 20 employees. These firms account for over 97 percent of all U.S.
businesses and roughly 30 percent of all employment. Nearly six out of every 10 workers are
employed at a business with less than 500 employees. Their payroll contributions and tax base
constitute the economic heart and the backbone of our competitiveness in the global marketplace.
Federal policies should help them succeed and foster their advancement; but oftentimes, this is

not the case. Sadly, agency bureaucrats are more concerned with meeting monetary quotas for
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enforcement than ensuring compliance with the regulations. This attitude is well-engrained

within agencies and unfairly punishes small businesses.

The regulatory burden on small businesses is much greater than the burden imposed on
larger firms. Firms with more than 500 employees pay roughly $5,300 per employee to comply
with Federal regulations, but businesses with less than 20 employees pay more than $7,600 per
employee, or 45 percent more, on regulatory compliance. This burden has not been forced upon
them by foreign governments engaged in unfair trade practices: It has been forced upon them by

our Federal government.

1 am not proposing that we abolish regulations. The integrity of regulations that keep our
water and air clean and protect our children and society from harm is a reflection of the ideals we
work to uphold. [ am suggesting that the government provide small businesses some form of
monetary relief from insignificant paperwork violations to ease the disproportionate burden they
face. This would help business owners without sacrificing regulatory safeguards. The
legislation introduced by Representative Neugebauer and Senator Vitter attempts to do exactly
this: If a small business has a paperwork violation that essentially does not present a danger to
public health or safety, or violate internal revenue laws, then the Federal agency citing the

business is required to waive the civil fine for the first-time only.

This is not a new idea. Senator Russell Feingold introduced legislation in the 104"
Congress that included a provision very similar to H.R. 5242. In both the 105" and 106"
Congresses, the House passed regulatory reform initiatives that included the language we are
discussing today. Both bills passed with bipartisan support: Fifty-four Democrats voted for the
measure in 1998, and 64 voted for it in 1999.

In March of 1998, the predecessor of this Subcommittee held hearings on the legislation,
which was introduced by then-Subcommittee Chair David McIntosh of Indiana and Ranking
Member Dennis Kucinich of Ohio. At the time, my colleague, Mr. Kucinich, offered a good
reason why Members of the Subcommittee should be supportive of the provision that provides

penalty relief for a first-time paperwork violation. He stated: “I would like to stress, and this is
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a very important point for every member of the committee and the public to be aware of, that this
penalty relates only to civil fines, not of a criminal nature. We have made sure to include
language that seeks to protect the health and safety of the public.” Even if a business corrects a
violation within 24 hours to avoid a fine, Mr. Kucinich continued: “[T]he agency has the

discretion to impose the fine if the violation is serious.”

Congress is not the only branch of government trying to compel agencies to provide
penalty relief to small businesses. In April 1995, President Clinton issued a memorandum
directing the heads of 27 departments and agencies to waive penalties to the extent permitted by
law for small businesses. The standards dictating when an agency should waive a fine are

essentially the same as those included in the legislation we are examining today.

Unfortunately, Federal agencies did not—and have not—taken seriously the directive to
reduce or waive fines for small businesses committing an insignificant first-time paperwork
violation. In fact, many argue that things are getting worse. Congress passed the Small Business
Regulatory Enforcement Fairness Act a year after President Clinton directed agencies to provide
penalty relief to small businesses. Among other things, the law required agencies to establish
policies to provide penalty relief to small business. It has been a decade since that law took
effect, and we are still concerned with the “gotcha” approach to regulatory enforcement. Maybe
it is time for Congress to take back some of the discretion it has given to agencies. Agencies
seem unwilling to implement fair penalty relief to small businesses on their own, despite the
wishes of Congress and Presidents. Maybe it is time for Congress to mandate true penalty relief

to the small businesses that are the engine of our economy.

I want to thank each of our witnesses for being here today. We look forward to your
testimony. With that, I recognize the distinguished Ranking Member of the Subcommittee, Mr.
Lynch.
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To amend title 44 of the United States Code, to provide for the suspension
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To
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of tines under eertain cirenmstances for first-time paperwork violations
by small business coneerns.

IN THE HOUSE OIF REPRESENTATIVES

Aprkt, 27, 2006
NEUGEBAUER introduced the following bill; which was referred to the
Committee on Government Reform, and in addition to the Committee on
Small Business, for a period to be subscquently determined by the Speak-
er, in each case for consideration of such provisions as fall within the ju-
risdiction of the committee concerned

A BILL

amend title 44 of the United States Code, to provide
for the suspension of fines under eertain cireumstances
for first-time paperwork violations by small business con-
coerns.

Be it enacted by the Senate and House of Representa-
tives of the United States of merica in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Small Business Paper-

work Amuesty Act of 20067,
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2

1 SEC. 2. SUSPENSION OF FINES FOR FIRST-TIME PAPER-

2 WORK VIOLATIONS BY SMALL BUSINESS CON-
3 CERNS.
4 Seetion 3506 of title 44, United States Code (eom-

5 monly referred to as the “Paperwork Reduetion Act”), is

6 amended by adding at the end the following:

7 “(}) SMALL BUSINESSES.

8 “(1) SMALL BUSINESS CONCERN.—In this sub-
9 section, the term ‘small business concern’ means a
10 business coneern that meets the requirements of see-
11 tion 3(a) of the Small Business At (15 U.S.C.
12 632(a)) and the regulations promulgated under that
13 seetion.

14 “(2) IN GENERAL.—In the case of a first-time
15 violation by a small busimess coneern of a requive-
16 ment regarding the collection of information by an
17 ageney, the head of such ageney shall not impose a
18 ¢ivil fine on the small business concern unless the
19 head of the agencey determines that—

20 “{A) the wviolation has the potential to
21 cause serious harm to the public interest;

22 “(B) failure to mmpose a civil fine would
23 impede or interfere with the detection of erimi-
24 ual activity;

25 “(€) the violation is a violation of an inter-
26 nal revenue law or a law coneerning the assess-

«HR 5242 IH
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ment or collection of any tax, debt, revenue, or
receipt;

“(D) the violation was not corrected on or
before the date that is 6 months after the date
of receipt by the small business concern of noti-
fication of the violation i writing from the
agency; or

“(E) except as provided in paragraph (3),
the violation presents a danger to the public
health or safety.

“(3) DANGER T0O PUBLIC HEALTH OR SAFE-

TY.—

“(A) IN GENERAL.—In any case in which
the head of an agency determines under para-
egraph (2)(E) that a wiolation presents a danger
to the public health or safety, the head of the
agency may, notwithstanding paragraph (2)(E),
determine not to impose a eivil fine on the
small business concern if the violation s cor-
rected not later than 24 hours after receipt by
the small business owner of notification of the
violation in writing,

“(B) CONSIDERATIONS.—In  determining
whether to provide a small business eoncern

with 24 hours to correct a violation under sub-

*HR 5242 TH
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4

paragraph (A), the head of the agency shall

take

into aceount all of the facts and ecir-

cumstances regarding the violation, including—

“(i) the nature and seriousness of the
violation, including whether the violation is
technical or inadvertent or involves willful
or eriminal conduct;

“(i1) whether the small business con-
cern has made a good faith effort to com-
ply with applicable laws and to remedy the
violation within the shortest practicable pe-
riod of time; and

“(ii) whether the small business con-
cern has obtained a significant economie
benefit from the violation.

“UC) NOTICE TO CONGRESS.—In any case
y

in which the head of the agency imposes a civil

fine on a small business concern for a violation

that presents a danger to the public health or

safety and does not provide the small business

concern with 24 hours to correct the violation

under subparagraph (A}, the head of the agency

shall notify Congress regarding such determina-

tion not later than the date that is 60 days

*HR 5242 TH
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5
after the date that the civil fine is imposed by
the agency.
“(4) LIMITED TO FIRST-TIME VIOLATIONS,—

“(A) IN GENERAL.—This subscetion shall

not apply to any violation by a small business
concern of a requirement regarding collection of
information by an ageney if such small business
concern previously violated any requirement re-
garding collection of information by that agen-

Cy.

“(B) OTHER AGENCIES.—For purposes of
making a determination under subparagraph
(A), the head of an ageney shall not take into
account any wviolation of a requirement regard-
ing collection of information by another agen-

¥

ey.

+HR 5242 TH
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Mr. LYNCH. Thank you, Madam Chair. I join the Chair in wel-
coming our colleagues. We appreciate your being here today to talk
about your legislation. I want to begin by commending you both for
your commitment to helping small businesses.

As we discussed at a recent hearing in this subcommittee, the
Government’s paperwork burden in the last 5 years has increased
by over a billion hours. I think our efforts in terms of helping small
businesses are best aimed at reducing the unnecessary part of that
paperwork.

The legislation we are discussing today, H.R. 5242, has been
around for a number of years now. I believe the bill overall is very
well intended. Unfortunately, I don’t think that this bill would re-
duce paperwork for small businesses. Instead it would encourage
companies to break the law or circumvent the law. Under the
Small Business Regulatory Enforcement Fairness Act, agencies are
required to have policies in place for reducing or waiving civil pen-
alties for small businesses, as the Chair noted. I think instead our
focus should be on causing those agencies to waive those penalties
when appropriate. Agencies should use this authority when appro-
priate, but this discretion should be left to the agencies charged
with enforcing the law. I certainly agree that there are many in-
stances where waiving the fines and penalties are appropriate.

H.R. 5242 would prohibit an agency from assessing a civil fine
against a small business for a first time information collection vio-
lation. This would not just cover technical paperwork violations, it
would also cover any information collection requirement, no matter
how important ultimately.

Here are some examples of information collection covered by this
bill: EPA requires that lead paint disclosures require landlords to
notify prospective tenants about any known or potential lead paint
hazard in a home prior to leasing it. Earlier this year, an adminis-
trative law judge upheld the civil penalties assessed by EPA
against two Rhode Island companies that violated the lead paint
disclosure rule after at least four children suffered from lead poi-
soning.

Another example, the Emergency Planning and Community
Right to Know Act requires companies to report the presence of
hazardous chemicals at a facility. And firefighters and local re-
sponders depend on having this information before they respond to
a fire so they can properly protect themselves. In 2001, three fire-
fighters were killed from an explosion of a hazardous material at
a hardware store. Similarly, OSHA requires companies to notify
workers of particular hazards in the workplace.

Earlier this month, OSHA cited a company partly for the compa-
ny’s failure to communicate to employees the hazards of working
in a confined space after non-ventilated workspace contributed to
the deaths of three workers. EPA and the Department of Transpor-
tation reporting requirements for transporting hazardous materials
would also be circumvented by this legislation.

In 2005, two freight trains collided in South Carolina, releasing
an estimated 11,500 gallons of chlorine gas, which caused 9 deaths
and at least 529 people were sent to the hospital. The Public
Health, Security and Bioterrorism Preparedness and Response Act
of 2002 would also be affected. That law requires companies that
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manufacturer, process or pack food for human or animal consump-
tion in the United States to register with the FDA. That allows us
to track them. If a company is not registered with the FDA and is
making contaminated food, it could be very difficult for the FDA to
trace back the contamination. Right now, we are seeing the impact
of an e-coli impact from spinach. And we are having a heck of a
time tracing down the source of that. CDC has reported 175 cases
of e-coli so far, and it would help if we had all those companies
complying with the filing requirement.

Section 409 of the Sarbanes-Oxley Act requires public companies
to promptly disclose material changes in a company’s financial con-
dition to allow investors the opportunity to make informed deci-
sions. This would be waived.

We also have a provision that in order to prevent illegal immi-
grants from working in the United States, employers are required
to verify that workers are eligible to work in the United States by
completing an INS form I-9. This would also allow those employees
to fail to file. It is tough to police without the filing. Yet there
would be no penalty.

Agencies already must deal with fewer and fewer resources,
which makes it hard enough to enforce these important laws. This
bill would make this task even tougher. The exceptions in H.R.
5242 are very, very narrow, too narrow to fix the glaring problem.
These exceptions can only be used if the head of an agency makes
a finding, for example, that a violation has the potential to cause
serious harm.

But in the first instance, the agency often has to become aware
of the need to take an enforcement action based on the information
collected from a company. So if they are not filing the information,
we will never know about it. An agency may not know whether a
violation presents a danger to the public until it is too late.

Giving companies a free pass to break the law would weaken the
incentives of small businesses to comply with the law, because they
would know that even if they got caught they wouldn’t face con-
sequences. The fact of the matter is, the overwhelming majority of
small businesses obey the law. This bill would put those law-abid-
ing companies at a severe disadvantage competitively with those
who break the law. We need to look carefully at how we can help
the small businesses that are doing the right thing and need a
break in a way that doesn’t jeopardize our health, safety and envi-
ronmental protection.

Madam Chair, I yield back.

Mrs. MILLER. Thank you very much.

Our first witness this afternoon is Congressman Randy
Neugebauer, from the 19th District of the great State of Texas. He
is the author, of course, of the legislation that we are discussing
today, H.R. 5242, the Small Business Paperwork Amnesty Act of
2006. The Congressman is in his second term of office and he
serves on the House Committee on Agriculture as well as Financial
Services. Before coming to Congress, he served as the President
and CEO of Lubbock Land Co., which is a residential and commer-
cial land development company which created many successful sub-
divisions in that area. So he certainly understands the challenges
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that are faced by many small businesses, and we welcome you to
the subcommittee and look forward to your testimony, sir.

STATEMENTS OF HON. RANDY NEUGEBAUER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF TEXAS; AND HON.
DAVID VITTER, A U.S. SENATOR FROM THE STATE OF LOU-
ISIANA

STATEMENT OF HON. RANDY NEUGEBAUER

Mr. NEUGEBAUER. Madam Chairman, thank you very much. I
also want to congratulate Senator Vitter and the city of New Orle-
ans and the State of Louisiana on a great night last night. I know
all of us are excited about the things that are going on there. I also
appreciate the Senator’s support of this legislation.

Chairman Miller, Ranking Miller Lynch, members of the sub-
committee, thank you for the opportunity to appear before this sub-
committee to discuss an issue of tremendous importance to small
businesses. I appreciate your willingness to hold this hearing at my
request. Most of us can agree that the Federal Government re-
quires a substantial amount of paperwork for small businesses.
When I listen to small business owners back home in West Texas,
they continually reaffirm this reality, and they want me to know
that what we are doing here in Washington is impacting them.

As a former small business owner myself, I can sympathize with
their frustration. For these reasons, I introduced the Small Busi-
ness Paperwork Amnesty Act in April of this year. I strongly be-
lieve that this legislation will go a long way in reducing this bur-
den by bringing some common sense to the relationship between
small business owners and the Federal Government.

Over the past decade there has been a growing effort in Congress
to reduce the burden the Federal Government places on small busi-
nesses. While there have been some small victories along the way,
this effort has met fierce opposition by special interest groups and
not surprisingly from the Federal regulators themselves. In the late
1990’s, former Representative David McIntosh, who was chairman
of this subcommittee, introduced a similar bill that was approved
by this subcommittee. While a broader scope, Mr. McIntosh’s bill,
the Small Business Paperwork Reduction Act of 1998, included the
same provisions that are found in the Small Business Paperwork
Amnesty Act that I have introduced. The House of Representatives
passed that bill overwhelmingly with an overwhelming majority.
Unfortunately, our colleagues in the Senate were unable to pass
with similar results.

Some may wonder, why am I taking on this issue almost 8 years
later? Well, the fact is, time has not diminished the need for this
legislation. If anything, the passage of time has only increased the
need. According to the National Federation of Independent Busi-
nesses, which you will hear from today, small businesses with
fewer than 20 employees face regulatory costs of over $7,600 per
employee per year. Each year these costs continue to increase be-
cause the Federal regulations continue to increase.

Today you will also hear from Mr. Jim Wordsworth, who oper-
ates J.R.’s Stockyards Inn located in McLean, Virginia. He will tes-
tify about the amount of regulation he must comply with and the
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impact on his business. I can sympathize with Mr. Wordsworth, be-
cause I have been in his shoes before. Indeed, many business own-
ers live in fear of Federal regulations. This fear is not because they
are in violation of any regulations that they know about, but be-
cause they may be in violation of regulations that they are not even
aware of.

This “gotcha” mentality on the part of the Federal agencies is at
odds with the core principles of our economy. I believe we have the
responsibility to fight this mind set. We must begin with common
sense reforms.

From my personal experience, I know that for a small business
owner to be successful, he must diligently manage his two greatest
assets: resources and time. More often than not, these things are
in short supply. The cost of compliance to obscure regulations fur-
ther eat away at both. We must find ways to help small business
owners comply with paperwork requirements so that they can de-
vote more time and resources to growing their businesses, creating
new jobs, and thus expanding the economy.

Due to the sheer volume and complexity of the Federal regula-
tions, even the most diligent small business owner may inadvert-
ently make an error or miss a deadline associated with Govern-
ment paperwork. The Small Business Paperwork Amnesty Act will
prevent bureaucratic agencies from imposing excessive civil fines
on small businesses for first-time inadvertent paperwork violations.
This bill will not exempt any business from any paperwork require-
ments. I want to repeat that comment: this bill will not exempt any
business from any paperwork requirements. It just gives leeway for
business owners to correct first-time mistakes. If the business does
not comply within the first 6 month period, the fine will be im-
posed.

Furthermore, this legislation will provide relief while still provid-
ing for the safety and health of our communities. Only those paper-
work violations that do not threaten the public welfare will be eligi-
ble for a second chance. A common misconception concerning this
legislation is that it will somehow lead to more non-compliance or
that agencies could not enforce penalties for violations that could
harm the public. This is simply not the case. In the event that a
paperwork violation would harm the public welfare or present an
imminent threat to the environment, this bill gives the agency full
discretion to impose civil fines under the law.

However, the agency may give the small business, and I would
say may give the small business owner, 24 hours rather than 6
months to fix the violation. In other words, if a company swiftly
and faithfully correct an inadvertent mistake, only then will they
be eligible to receive a second chance under this bill. By giving
these agencies this broad discretion, we can be confident that those
agencies will be able to use this authority to carry out the mandate
that we have entrusted them to fulfill. The Small Business Paper-
work Amnesty Act strikes the right balance between reducing the
burden placed on small businesses and our responsibility to protect
communities and the environment.

In closing, I would like to say that here in Washington, it is easy
for some of us to forget the proper role of Government, the reason
that we are here in the first place. Personally, I believe that Gov-
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ernment is accountable to the people and not the other way
around. This philosophy is at the heart of this legislation and I
hope that this can be the basis of our discussion here today. Again,
thank you, Chairwoman Miller, for holding these important hear-
ings. I look forward to the testimony of my colleague, Senator
Vitter, and the witnesses on the second panel. Thank you.

[The prepared statement of Hon. Randy Neugebauer follows:]
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Testimony

Rep. Randy Neugebauer
House Government Reform Subcommittee on Regulatory Affairs
September 26, 2006
Chairwoman Miller, and members of the Subcommittee, thank you for the
opportunity to appear before this Subcommittee to discuss an issue of tremendous

importance to small businesses. I appreciate your willingness to hold this hearing at my

request.

Most of us can agree that the Federal government requires a substantial amount of
paperwork from small businesses. When I listen to small business owners back home in
West Texas, they continually reaffirm this reality, and they want to know what we’re
doing about it here in Washington. As a former small business owner myself, I can

sympathize with their frustration.

For these reasons, I introduced the Small Business Paperwork Amnesty Act in
April of this year. 1strongly believe this legislation will go a long way to reducing this
burden by bringing some common sense to the relationship between small business

owners and the federal government.

Over the past decade, there has been a growing effort in Congress to reduce the
burden the Federal government places on small businesses. While there have been small
victories along the way, this effort has been met with fierce opposition by special interest

groups, and not surprisingly, from the federal regulators themselves.
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In the late nineties, former Representative David Mclntosh, who was then
Chairman of this Subcommittee, introduced a similar bill that was approved by this
Subcommittee. While broader in scope, Mr. McIntosh’s bill, the Small Business
Paperwork Reduction Act of 1998, included the same provisions that are found in the
Small Business Paperwork Amnesty Act. The House of Representatives passed that bill
by an overwhelming majority. Unfortunately, our colleagues in the Senate were unable

to produce similar results.

Some may wonder why I have taken on this issue almost eight years later. The
fact is, time has not diminished the need for this legislation. If anything, the passage of

time has only increased the need.

According to the National Federation of Independent Business, whom you will
hear from today, small businesses with fewer than 20 employees face regulatory costs of
over $7,600 per employee per year. And each year, these costs continue to increase,

because federal regulations continue to increase.

Today you will also hear from Mr. Jim Wordsworth, who operates J.R.’s
Stockyards Inn located in McLean, Virginia. He will testify about the amount of

regulations he must comply with, and the impact it has on his business.
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1 can sympathize with Mr. Wordsworth, because I have been in his shoes before.
Indeed, many small business owners live in fear of federal regulators. This fear is not
because they are in violation of regulations they know about, but because they may be in

violation of regulations they are not even aware of.

This “gotcha” mentality on the part of federal agencies is at odds with the core
principles of our economy. [ believe we have a responsibility to fight this mindset. We

must begin with common sense reforms.

From my personal experience, I know that for a small business owner to be
successful, he or she must diligently manage their two greatest assets: resources and time.
More often than not, these two things are in short supply. The costs of compliance to

obscure regulations further eat away at both.

We must find ways to help small business owners comply with paperwork
requirements so they can devote more time and resources to growing their businesses,

creating new jobs, and thus expanding our economy.

Due to the sheer volume and complexity of federal regulations, even the most
diligent small business-owner may inadvertently make an error or miss deadlines

associated with government paperwork.
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The Small Business Paperwork Amnesty Act will prevent bureaucratic agencies
from imposing excessive civil fines on small businesses for first-time, inadvertent

paperwork violations.

This bill will not exempt any business from any paperwork requirements. It just
gives leeway for a business owner to correct a first-time mistake. If the business does not

comply within a six-month time period, the fine will be imposed.

Furthermore, this legislation will provide relief while still providing for the safety
and health of our communities. Only those paperwork violations that do not threaten the

public welfare will be eligible for a second chance.

A common misperception concerning this legislation is that it would somehow
lead to more noncompliance, or that agencies could not enforce penalties for violations

that would harm the public. This simply is not the case.

In the event that a paperwork violation would harm the public welfare or present
an imminent threat to the environment, this bill does give the agency full discretion to
impose the civil fine under current law. However, the agency may give the small
business 24 hours, rather than six-months, to fix the violation. In other words, if a
company swiftly and faithfully corrects an inadvertent mistake, only then will they be

eligible to receive a second chance under this bill.
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By giving agencies this broad discretion, we can be confident that those agencies
will be able to use their authority to carry out the mandate we have entrusted them to

fulfill.

The Small Business Paperwork Amnesty Act strikes the right balance between
reducing the burden placed on small businesses, and our responsibility to protect our

communities and the environment,

In closing, I would like to say that here in Washington, it’s easy for some to forget
the proper role of government, and why we’re even here in the first place. Personally, I
believe our government is accountable to the people, and not the other way around. This
philosophy is at the heart of this legislation, and I hope this can be the basis of our

discussion here today.

Again, thank you Chairwoman Miller for holding this important hearing. Ilook
forward to the testimony of my colleague, Senator Vitter, and the witnesses on the second

panel. Thank you.
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Mrs. MILLER. Thank you very, very much, Representative. We
appreciate that testimony. Senator Vitter, out next witness, we cer-
tainly appreciate your coming. Actually, before you were elected to
the Senate, you served three terms in the House of Representatives
where you were a member of the Government Reform Committee.

During his tenure in the House, he authored and passed legisla-
tion establishing a prescription drug program for military retirees,
advancing missile defense and cleaning up Lake Pontchartrain as
well. For his work in Congress, Senator Vitter has received numer-
ous awards from leading organizations, such as Americans for Tax
Reform, the 60 Plus Association and the Family Research Council.
In the Senate, he serves on the Committees of Commerce, Science
and Transportation, Environment and Public Works and Small
Business and Entrepreneurship.

We are certainly glad to have you back on our side of the Capitol,
Senator, and the floor is yours, sir.

STATEMENT OF HON. DAVID VITTER

Senator VITTER. Thank you very much, Madam Chair. Thanks
for the invitation and thanks for your leadership. It is a real honor
and pleasure to be here, particularly since I am a former House
Member and a strong conservative. As both, I don’t drink from the
water fountains over there, so it is particularly refreshing to get
back here, where I can do that freely and breathe a little fresh air.
Thank you for having this very important hearing about a very im-
portant topic.

I share Randy’s concerns, because I share his experiences. I know
in Louisiana, I talk to business, particularly small business folks
all the time. And they always talk to me about the regulatory and
the paperwork burden. I hear directly those stories about their
dealing with EPA or the Army Corps of Engineers, the Coast
Guard, SBA, Commerce, IRS, Customs, just to name a few. Of
course, on top of that, there is a State bureaucracy that poses addi-
tional issues, Department of Revenue, Labor, Wildlife and Fish-
eries, Insurance. So they face a real burden which has been grow-
ing as they face other growing burdens, health care costs and other
things. It is just getting out of hand and they tell me about that
very directly, as they do to Randy in his home district.

Having lived in the last couple of years through Hurricanes
Katrina and Rita, in some sense some of those experiences have
been magnified even more. Because of course you have an extraor-
dinary presence now of certain agencies like FEMA and the Corps
of Engineers. Unfortunately, although there has been extraordinary
commitment by the Congress, and extraordinary help in many
ways, unfortunately the sort of paperwork burden is pretty extraor-
dinary in a lot of those cases, too. So I hear directly about that.

And of course, a lot of this, as you said yourself, has been quan-
tified by folks like the SBA Office of Advocacy. You mentioned busi-
nesses with fewer than 20 employees spending more than $7,600
per employee just to comply with Federal regulations. NFIB esti-
mates that all told, Americans spend about $400 billion, $400 bil-
lion with a B, on this Federal paperwork cost. That is the same
general amount of spending that we are going to pass later this
week in the Defense Appropriations bill, to fund all of our defense
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when we are at war. It is pretty staggering that we are wasting
that same amount on pure paperwork burden.

Now, I certainly want to echo Randy’s words and your words, we
are not getting rid of a single requirement. We need to do that. We
are acting to do that through other legislation. But in this bill, we
are not getting rid of a single requirement. We are certainly not
stripping away key health and safety regulation. We are simply
adopting a common sense rule while we work through these regula-
tions, while we hopefully narrow the scope and lessen the burden.
While we do that, a simple rule that first-time violators will get
some relief if the regulation at issue doesn’t affect public health
and safety.

With regard to that, I certainly want to directly address the com-
ments of your ranking member. I am sorry he couldn’t stay, be-
cause I really wanted to have this discussion with him. Virtually
every example he used, if not every single example he used, clearly
falls into the exceptions in the bill, clearly his focus went directly
at public health and safety or potential serious harm to the public
interest. So in the bill, we clearly address that and clearly say no,
we are not talking about that. That isn’t automatically waived. It
could be waived. There is discretion to waive it if the company
comes in and complies within 24 hours, which is obviously a very
narrow timeframe. And even then, the regulatory agencies doesn’t
have to waive the civil penalty.

I think this is an enormously important point. Again, virtually
all if not every case he mentioned, is accepted in the bill. In other
words, those cases would not be governed by the normal meat of
the bill. It would be an exception to the bill.

And again, what are we talking about? Well, the violation would
cause serious harm to the public interest. Everything he said would
have done that. If it would impair criminal investigations, if it
would concern the collection of taxes, if it would present a danger
to public health or safety, I think about everything Congressman
Lynch said, would do that. Again, in those cases there wouldn’t be
this waiver.

And again, as Randy mentioned, I think it is very important to
say, we are only talking about civil penalties. Congressman Lynch
repeatedly used the term breaking the law, which is technically
correct, but it certainly makes it sound criminal. And by definition,
we are not talking about anything criminal, by definition.

Again, this is really important to folks I represent. This is really
important to small business in Louisiana, was before Hurricanes
Katrina and Rita, it is even more so now because we have greater
need and therefore greater Federal help and resources, which is
great. But also much greater regulatory burden as part of the Staf-
ford Act and all of hurricane response. We are certainly not com-
plaining about the very generous response, but it makes this sort
of common sense approach to a regulatory and paperwork burden
that has gotten out of hand even more important right now.

With that, Madam Chair, I thank you again for the kind invita-
tion for me to be here. I thank Representative Neugebauer again
for his leadership on this. I should say, and I want to give credit
where credit is due, we have both picked up the mantle of folks
who have come before us. Dave McIntosh, who was in the Congress
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before us, started this. We took over the bill from him. There have
been others, as you mentioned, including Democrats who have pro-
posed largely the same thing. We are continuing that fight, and it
is something we absolutely need to do quickly.

Thank you.

[The prepared statement of Hon. David Vitter follows:]
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Sen. David Vitter, Louisiana
Testimony before the House Government Reform Subcommittee on
Regulatory Affairs
Hearing on the Small Business Paperwork Amnesty Act of 2006

September 26, 2006

Chairwoman Miller and members of the Subcommittee, I want to thank you for
holding this hearing today. The topic of the hearing — the Small Business Paperwork
Amnesty Act — is very important, and T am thankful for the invitation to be here today.

There are so many agencies that our small businesses have to answer to and file
paperwork with that it is sometimes a wonder to me how it can be done and still leave
time to run a business, grow a business, or do anything else. I know businesses in
Louisiana, depending on the nature or the business or where the business is located, have
to deal with many federal agencies. Off the top of my head, these agencies include the
EPA, the Army Corps or Engineers, the Coast Guard, SBA, Labor, Commerce, IRS, and
Customs, just to name a few. And that doesn’t even count the state regulatory agencies,
such as the Departments of Revenue, Labor, Wildlife and Fisheries, Insurance,
Environmental Quality, and others. And then there are local governments. The
compounded effect of these levels of regulation can be suffocating to the entrepreneurial
spirit of small business owners.

While T understand the need for some basic level of regulations to protect
consumers and to protect the public health and welfare, the massive amount of
regulations and paperwork small businesses face today is overwhelming and way beyond
what is reasonable to protect the public. The compliance costs grow each year,
increasing the cost of doing business and hampering our competitiveness in the world
market.

In September of last year, the SBA Office of Advocacy released a study that gave
us a glimpse of the burden small businesses have from federal regulations. Businesses
with fewer than 20 employees spend more than $7,600 per employee to comply with
federal regulations. In addition, NFIB estimates Americans spend more than $400 billion
in costs relating to federal paperwork. That is nearly the amount of spending we will
pass later this week in the Defense Appropriations bill - what a staggering waste of time
and resources on paperwork!

While we have made significant progress in the past with the passage of other
regulatory relief legislation, there is still much to do. I will continue to advocate for
reductions in regulatory costs and burdens, a fairer and simpler tax code, and a drastic
reduction in time-consuming, often duplicative paperwork demanded from government
agencies. However, as we continue to push for these drastic reforms, we need a
temporary release valve, a quick solution,
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Too often, from reports I have heard from small business owners, the federal
regulators seem to be playing a “gotcha” game — fining small businesses for paperwork
violations just for the sake of issuing the citation. Bureaucrats, too often, act in an
oppressive way with the regulatory power they yield.

With the massive burden I briefly mentioned, and that the subcommittee will hear
more about during the second panel today, there should be understanding and forbearance
when minor paperwork violations occur. The intent of paperwork fines should not be to
create a new revenue stream from fines or to make criminals out of small business
owners. Instead, these regulations, while currently being way out of hand and costly as I
mentioned, are intended to protect the general health, protect our environment, or protect
consumers. [f a minor paperwork violation occurs, federal regulators should have the
ability to waive fines for first time offenses and allow the business owner to correct the
problem in a reasonable time frame.

The Small Business Paperwork Amnesty Act of 2006, which I introduced in the
Senate and which Rep. Neugebauer introduced in the House, would help give small
businesses some small amount of relief from the federal regulatory regime. Our former
colleague Rep. David McIntosh of Indiana first introduced this legislation in 1998, and
after he left Congress, I introduced it in the 107" and 108" Congresses while I was
serving in the House of Representatives. This Congress, [ have introduced it in the
Senate, and I am pleased to be working with Rep. Neugebaur as the lead sponsor in the
House.

This bill would direct federal agencies not to impose civil fines for a first-time
paperwork violation by a small business unless the violation would cause serious harm to
the public interest, impairs criminal investigations, concerns collection of taxes, is not
corrected within six months, or presents danger to public health or safety. Also, the bill
says that fines can be waived in the case of a violation that could present a danger to
public health or safety if the violation is corrected within 24 hours of the small business
receiving notification of the violation.

So, in short, this bill would provide a reasonable, one-time pass for minor
paperwork violations, unless the violation is of a grave nature and as long the small
business owner corrects the problem promptly. That is a reasonable thing to do, and I
believe it is something we should do now, while we continue to work on broader reform
of our regulatory system and to lower the burdens on small businesses.

I know many of the arguments against this bill are that it would encourage
business owners to break the law. Opponents of the bill may argue that devious business
owners could wait for their free shot before filling out required documents. I cannot see
how that could be the case, as the bill does not remove and obligations, only temporarily
providing relief from fines. Also, the bill expressly limits the relief to first time
violations, not a series of violations regardless if they are caught right away or not. And,
there are the exceptions that preserve fines in case of serious violations.
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The intent of the bill is to inject some common sense into our regulations. With
so much paperwork required from small businesses, with so many I's to dot and T’s to
cross, it is easy for business owners to make minor mistakes. These fines can be very
punitive, many times with assessments in the hundreds or thousands of dollars a day. 1
do not think we should bring down the hammer on innocent mistakes. Instead, we should
focus our enforcement efforts on serious violators and let minor violations be corrected
without excessive fines.

This bill is particularly relevant to Louisiana’s efforts to recover from Hurricanes
Katrina and Rita. The small business base in south Louisiana was devastated. In many
areas, it will be like starting from scratch, as they work to recover from the destruction.
Small businesses are vital to our long term economic recovery. Surely, with so much on
the line for our communities, and with so many bureaucratic delays already hindering our
recovery, the last thing we need for our struggling small business community is
assessment of major fines for minor paperwork violations.

I look forward to continuing our efforts to pass this bill and to promote the greater
need of regulatory relief for our small businesses. This bill is an important interim step in

that process.

Again, I want to thank you, Madam Chair, for having this hearing.
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Mrs. MILLER. Thank you very much, both of you. We are de-
lighted to have you both here and certainly when Representative
Neugebauer approached me on this issue, I was very enthusiastic
about holding this subcommittee hearing on this piece of legisla-
tion. This is a committee that has really studied what we can do
to assist every level of business, quite frankly, in America, with
various types of regulatory burdens.

I appreciated your comment that you think in Government we
need to be accountable to the people. Sometimes we all have to re-
member that famous saying, I am from the Government and I am
here to help you. When small businesses and others hear us say
that, they dive for cover under the table sometimes.

One of the first hearings we actually had in this subcommittee,
Governor John Engler, former Governor from the great State of
Michigan who is now the Executive Director of the National Asso-
ciation of Manufacturers, had a very interesting testimony to this
subcommittee where he talked about a study that NAM has done
recently that shows that the structural burden, structural cost for
American-made manufactured goods is about 22, 23 points higher
than any of our foreign competitors. A principal region for that, a
huge component, not the only reason, but a big reason for that is
because of the regulatory burdens that businesses do face. So when
we see exodus of manufacturing jobs or other types of industry that
leaves our shores and perhaps goes to other countries in a competi-
tive, global marketplace, if we are coming from Michigan, where
you all know what is happening to the American automobile indus-
try, we have unfortunately sort of an economic hurricane that is
hitting Michigan right now. But as we see some of these jobs leav-
ing our Nation to China or India or Mexico or wherever they are
going, guess what? Those nations did not place these regulatory
burdens on us. We did it to ourselves.

So the idea that you have here I think is great. I know, Senator,
you testified a bit about the burden, the regulatory cost of compli-
ance for every level of business, but particularly small businesses
that might have just a few employees. And it makes some inadvert-
ent error, and then it is like a year in jail for jaywalking or some-
thing. I think the standard always has to be, what is reasonable.
That is something that I think all of us in Congress, both Repub-
licans, Democrats, what have you, need to look at.

I guess I would ask this. How do you, particularly Senator, with
the kinds of experiences that you have had in your State, the hor-
rific natural things that have happened there, how do you foresee
this piece of legislation helping a new business, perhaps a small
business starting up, just trying to restart their business?

Senator VITTER. Well, again, it gives a new business, a new small
business a chance. There is a huge difference between the Xeroxes
or the GMs of the world and small business, which account for
most of the jobs in this country and an even greater percentage of
the jobs in a State like Louisiana. One of the differences is big, big
companies can have full time staffs. They have teams of people
that comb through everything we pass, every Congress and how it
impacts their business and what new reports they have to issue
and how they are going to issue.
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Well, guess what? If you have a small business of 20 people, you
don’t have that sort of team. In fact, you don’t have a single person
who can possibly do that. So we are talking about a brand new re-
quirement that is often created by a brand new bill that we pass
here that a small business of 20 people in Louisiana has no idea
has come into existence. All of a sudden, they can be hit for very
serious civil fines the first time there is non-compliance.

This is simply saying, first-time offense, and again, this is very
important, that is what we are talking about, first-time offense, we
are not talking about a pattern, we are not allowing that to de-
velop. First-time offense, civil penalty, you are not putting people
in a health or safety danger. That is going to be waived. That is
a huge relief to small business. When you are trying to get a busi-
ness up and running, that sort of monetary financial threat, just
like a liability threat from lawsuits, can not only be crushing in
practice, it can be so intimidating that you never start the venture.

So I think it is a major factor. And I would echo your comments.
We talk about the problems of global competition. To me, in any
challenge you are facing in life, no matter what it is, as an individ-
ual, as a Congress, as a company, no matter what it is, there are
some things that are going to be beyond your control, but there are
some things that are going to be within your control. No matter
what that challenge is, you are always a lot better off focusing on
the things that are within your control and doing something about
it. And this is within our control. And this is a factor in global com-
petitiveness.

I will be the first to admit, not everything that hurts us in that
global competition is within our control. Labor costs in India are
not within our control. This is. The regulatory environment, the
litigation environment, the taxation environment is. We need to do
something about it.

Mrs. MILLER. Representative Neugebauer, I would ask you the
same question.

Mr. NEUGEBAUER. I think that is a great question. I was think-
ing back, and the way I relate to a lot of issues we have up here
is from my own experience. I was thinking about in 1980 when I
started my construction company, my home building company. My
day started early, getting on the phones and ordering materials to
the jobs and then making sure that the subcontractors were going
to be there, starting to tour the jobs and go back and discover that
some materials that I had ordered weren’t there, having to go back,
this is pre-cell phone days, and call and make sure that the lum-
beryard—and all day long. Then trying to find the time to meet
with a client so I could sell some more homes.

When I think about the small business person today, whether it
is a man or a woman, is that they wear so many hats. For 1 hour
I am the construction supervisor, I am the material orderer, I am
the purchase agent, I am the accountant, I am payroll, I am com-
pliance. And all of those various hats. When 1 first started in busi-
ness in 1980, I spent about 90 percent of my time actually doing
what I call productive things, that is selling and building, and 10
percent of my time was fooling around with compliance of various
regulations.
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But over the years, I saw this huge increase in the amount of
regulation, in the amount of governance in my industry to where
I really, just before I came to Congress, realized I was spending 70,
80 percent of my time trying to make sure that I was in compliance
with some very sophisticated rules and regulations that the Gov-
ernment put on me, because of punitiveness of the fine was major.

So small businesses are capitalized thinly to begin with. And
then you go in and start fining them for an inadvertent mistake,
it sends the wrong signal to business. It sends the wrong signal to
America as the Senator said. In America, 95 percent of our jobs are
created by small business people in this country. And in District
19, I can tell you about 100 percent of them are, because we would
love to have an automobile plant in District 19.

But we don’t have that. So I think what we are just saying here,
and I think the term, using our head, using common sense, is the
approach that we send the signal to small business, you know
what, we want you to start a new business and we are going to
help you start that new business, rather than saying, we can’t wait
for you to start that new business so we can get you. That is the
signal that we are talking about here. We are trying to send a sig-
nal, let’s start more small businesses. That is the American dream.
And let’s make Government a part of the solution and not part of
the problem.

Mrs. MILLER. I appreciate that. My background, actually, before
I got involved in politics, was in the marina business. My family
sold boats for a living, my dad built some of the first fiberglass sail-
boats in the world, actually. I can remember as a kid being around
the epoxies and the resins and all the woven, the different kinds
of materials, etc. Today you can’t have two or three guys in the
back building a boat, because of the regulations. My brother is still
in the boat business and I can’t believe, I won’t even tell you what
he had to go through to put a paint booth in his place. But again,
these are small businesses.

But of course we want to ensure, I always say the standard has
to be reasonable. We want to make sure that as we progress as a
Nation that we do have reasonable standards in place for worker
safety, for environmental kinds of regulatory affairs, etc. Let me
just play the devil’s advocate and ask a final question to you both,
in the interest of time, since my ranking member unfortunately
had to go to another hearing. I think he might ask this question
if he was here, about some people are saying that because of this,
you might have companies that would start doing things, like
dump mercury into the lakes or some sort of pollution or what have
you. What would your response be to somebody who would be very
critical of this legislation? Either one of you?

Senator VITTER. If a company starts dumping mercury into the
environment because of this bill, they clearly haven’t read the bill.
Because that sort of violation clearly is not covered in the bill. That
clearly impacts public health and safety. That clearly doesn’t get a
pass at all.

In addition, we are only talking about first-time violations. By
definition we are not talking about a string or pattern of violations,
we are not allowing that to develop. In addition, to get any waiver
of civil penalties, the folks have to comply. So they have to comply
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with the requirement, all the requirements. So again, I think it
was rather distracting to the discussion, to put it kindly, when
Congressman Lynch went through this litany of abuses that clear-
ly, clearly fall within the category of public health and safety
threat. Because those don’t get an automatic pass under the bill at
all.

Mr. NEUGEBAUER. I think Congress can testify to the fact that
we can’t legislate morality, and we can’t legislate people doing the
right thing. We have given it a really good try for about 230 years,
and we have figured out that people that are going to obey the law,
that are going to uphold the law, that are going to play by the rules
are going to do their very best to do that. There are always going
to be those.

The good news about this, this bill has no benefit for those people
who don’t want to play by the rules. It has absolutely no benefit
for them. This bill is for the good guys, the good men and women
that are trying to run a small business, keep their small business.
And as the Senator said, if you have a pattern saying, oh, yes, I
forgot that report again, you don’t get any help under this bill, be-
cause we have been down that road with you before, this isn’t your
first time. As we say in Texas, this isn’t your first rodeo.

So what I think the people that would talk about that are trying
to distract from this bill are the same people that want to pass
more regulations, want to make more burden on small businesses
and aren’t really interested in giving small business a break. That
is really what this does, is it gives small business people a break,
gives them a second chance.

Mrs. MILLER. OK. Thank you again very, very much for taking
time out of your schedule to testify before the subcommittee. Rep-
resentative, I certainly look forward to continuing to work with you
to push this very necessary legislation through the process if we
can.

Thank you both very much. We will adjourn for a moment for our
next panel.

[Recess.]

Mrs. MILLER. Before you all sit down, I will ask you all to raise
your right hands. Because the subcommittee has subpoena author-
ity, we swear everybody in.

[Witnesses sworn.]

Mrs. MILLER. Thank you very much.

We appreciate you all coming to the second panel. Our first wit-
ness of the second panel this afternoon is Mr. James Wordsworth,
who is the owner of J.R.s Stockyards Inn in Virginia, located at
Tyson’s Corner. In addition to J.R.’s Steakhouse, he is also the
owner of two corporate picnic facilities in McLean and Leesburg,
VA, an off-premises catering company, a marina in Stafford County
and a company that builds and designs modular prisons. Mr.
Wordsworth has served as a general partner in several small lim-
ited partnerships that acquired raw land and planned, zoned and
developed subdivisions, featuring amenities such as golf courses
and waterfronts. He is here today representing the U.S. Chamber
of Commerce, where he was elected to the board of directors in
June 2001.



32

Mr. Wordsworth, we appreciate your attendance today and the
floor is yours, sir.

STATEMENTS OF JAMES M. WORDSWORTH, PRESIDENT, J.R.’S
STOCKYARDS INN, MCLEAN, VA; KAREN HARNED, EXECU-
TIVE DIRECTOR, NFIB LEGAL FOUNDATION, NATIONAL FED-
ERATION OF INDEPENDENT BUSINESSES; AND J. ROBERT
SHULL, DEPUTY DIRECTOR, AUTO SAFETY AND REGU-
LATORY POLICY, PUBLIC CITIZEN

STATEMENT OF JAMES M. WORDSWORTH

Mr. WORDSWORTH. Thank you, Chairwoman Miller. My name is
Jim Wordsworth, I am the owner of J.R.’s Stockyards Inn, a fine
dining steakhouse in McLean, Virginia. I am also the owner of sev-
eral other small businesses, and a marina is one, and I understand
that is your family’s background as well.

I am here today on behalf of the U.S. Chamber of Commerce. 1
would like to begin by pointing out that there are several common
threats that are universal to Government paperwork: the burdens
imposed by agencies on businesses and individuals. First is the
sheer volume of paperwork requested. I hold in my hand a 266-
page document, I would like for you to see this document. These
are single spaced documents that list the 5,960 forms, and these
are just the lists of the forms, not the forms, forms and instructions
generated by 109 bureaus and departments of 49 agencies. That is
within the Federal Government. It does not include the State and
local government agency forms.

If I were to print all the forms and the instructions out, print
them out, the stack of paper would exceed the height of the tallest
person in this room. And that stack only grows. In its 2002 report
to Congress, OMB stated that all agency regulations imposed over
7.65 billion hours of paperwork in fiscal year 2001. Just 4 years
later, that total has risen to 8.4 billion hours. This represents an
increase of 750 million hours.

The second point I would like to make is when Government agen-
cies estimate the time it takes to fill out the paperwork, they al-
most never take into account the time it takes to collect, to orga-
nize, and retrieve the information that they have asked for. If they
take into account this number, it would be much larger.

The third characteristic that most forms have in common is that
there generally is a penalty associated with filling out the forms in-
correctly. In many cases, the penalty applies whether the mistake
was intentional or not. Although I try to fill out every form in a
timely manner, with due diligence and care, as a small business
owner my primary concern is running my business and keeping my
customers happy. Having provisions passed in the law such as
those contained in H.R. 5242, the Small Business Paperwork Am-
nesty Act of 2006, that provides for the suspension of fines under
certain circumstances for first-time paperwork violations by small
business owners like myself, would act as a fail-safe in the case
that I make an inadvertent error when filling out such a form.

This bill is strongly supported by the U.S. Chamber and contains
adequate protections to avoid excusing fines, adequate protections
to avoid excusing fines, for violations that could present a danger
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to public health or safety or cause serious harm to the environment
or public interest that Congressman Lynch pointed out.

I would like to also highlight just a few examples of how this bill,
if enacted into law, could affect my business. The Census Bureau
has a number of forms that are sent out to businesses for the col-
lection of data in order to distill the results into valuable statistical
information. Just recently, my wife and I were in an unfortunate
accident that required a lengthy rehabilitation. During this time
away from our business, both of us away, if one of my employees
inadvertently misplaced or disposed of a census survey request for
data, not realizing the importance of the document, or attempted
to fill it out and didn’t fill it out correctly or completely to the best
of their knowledge, my company could be fined up to $500. I have
very capable managers that work for me and run my business
while we are out. But their expertise is in running the business,
not in filling out forms.

Additionally, during my wife’s and my convalescence, the man-
agement had to do extra duty to make up for our absence, so they
worked very long hours. It could be very understandable and fore-
seeable that under those conditions that this type of request could
fall through the cracks. Adequate safe harbors contained in this bill
would provide me with a cushion that is needed to avoid an expen-
sive fine during this very difficult time.

Another example where the bill’s provisions may apply is in fill-
ing out I-9 forms. Under current law, first-time immigration paper-
work violations, which are very complex, for failure to properly pre-

are and file I-9 forms, could result in civil penalties from $100 to

1,000.

The concept of waiving penalties for minor paperwork violations
for small businesses is not something new. Section 223 of Public
Law 104-121 requires agencies to establish a policy or program to
provide for the reduction, and under appropriate circumstances for
the waiver of civil penalties for violations by small businesses. Pas-
sage of H.R. 5242 would incrementally extend the existing law to
apply what agencies already do and have already been doing for all
paperwork violations to first-time minor paperwork violations,
something that from my point of view would seem very logical and
very helpful and consistent with the current intent of Congress
under the present law.

In closing, I would like to again thank the committee for holding
this hearing and for its interest in the Small Business Paperwork
Amnesty Act. I would welcome any questions that you might have.

[The prepared statement of Mr. Wordsworth follows:]
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Statement on

The Small Business Paperwork Amnesty Act of 2006

Hearing before the

THE HOUSE COMMITTEE ON GOVERNMENT REFORM
SUBCOMMITTEE ON REGULATORY AFFAIRS
on behalf of the
U.S. CHAMBER OF COMMERCE
by
James Wordsworth
President, J.R.’s Goodtimes, Inc.
McLean, Virginia
September 26, 2006

Good morning Chairwoman Miller and distinguished members of the
Subcommittee. Thank you for asking me to testify before you today. [ commend you for
your efforts in having this important hearing to explore waiving minor first time
paperwork violations for small businesses where the violation does not present a danger
to the public health or safety.

I am Jim Wordsworth, President of J.R.’s Goodtimes, Inc. and the owner of
several small businesses. I am here to speak with you today on behalf of the U.S.
Chamber of Commerce. The U.S. Chamber of Commerce is the world's largest business
federation, representing more than three million businesses and organizations of every

size, sector, and region. More than 96 percent of the Chamber's members are small
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businesses with 100 or fewer employees, 70 percent of which have 10 or fewer
employees. Yet, virtually all of the nation's largest companies are also active members.
We are particularly cognizant of the problems of smaller businesses, as well as issues
facing the business community at large.

I have been a member of the Chamber since 1990 and serve as the chair of its
Council on Small Business and as the chair of its Labor Relations Committee. [ was
elected to its Board of Directors in June of 2001.

Small business has been a common thread throughout my entire life. 1 grew up in
North Carolina where I worked in a number of small businesses owned by my father,
mother, grandfather, and uncles. I moved to the Washington, DC area in 1970 to work as
a large computer system’s account manager for Burroughs Corporation.

In 1974, while working with Burroughs, I took my life savings and a small
business loan and opened J.R.'s Steak House of Virginia, a small 130-seat fine dining
restaurant. As the Steak House proved successful, in 1978, I opened J.R.'s Stockyards
Inn, a 250-seat fine dining restaurant in Tysons Corner, Virginia, and resigned from my
twelve-year career with Burroughs. Since that time, I have opened a number of other
small businesses including two corporate picnic facilities in McLean and Leesburg,
Virginia, an off-premise catering company, a marina in Stafford County, Virginia, and a
company that designs and builds modular prisons. Along the way, I have also served as

general partner in several small limited partnerships that acquired raw land, then planned,
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zoned, and developed subdivisions featuring amenities such as golf courses and
waterfronts.

Any one of these diverse business endeavors comes with its own particular set of
rules, regulations, and paperwork requirements specific to the industry and, I might add,
that some paperwork requirements are necessary to protect public well being. In fact, we
could not do business without disclosures that protect the integrity of transactions for all
parties.

Nevertheless, government agencies impose mounds of paperwork requirements on
business for a variety of reasons. In some cases, government imposes paperwork as a
window into how [ operate my business in order to collect data, such as in the case of the
Census Bureau. In other cases, the government generates paperwork as a prerequisite for
me to obtain or maintain a license to do something that is essential to the profitability of
my business, such as the renewal of my liquor license. Agencies like the IRS use
reporting in order to determine the amount I need to pay the federal government.

There are several characteristics universal to the paperwork burdens imposed by
government agencies that [ would like to point out to you here today. First, is the sheer
volume of paperwork requirements that government requests of businesses and
individuals. T hold in my hand a 266 page document that lists the 5960 forms and
instructions generated by 109 bureaus and departments of 49 agencies — and that’s just

within the federal government, it does not include state and local government agency
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forms'. IfI were to print all of the forms and instructions out, the stack of paper would
exceed the height of the tallest person in this room. Now I am not here to testify that I
am required to fill out all of these forms, but I am here to say that the list that applies to
only me gets longer every year.

In its 2002 draft report to Congress on the “Cost and Benefits of Regulations,” the
Office of Management and Budget (OMB) reported that all agency regulations imposed
over 7.65 billion hours of paperwork on business in fiscal year 2001.% As of the end of
fiscal year 2005, just four years later, OMB reports that the Federal Government imposed
an annual paperwork burden on the public of about 8.4 billion hours.® This represents an
increase of 441 million hours, or 5.5 percent, over the previous year and an increase of
750 million hours over FY 2001.

The second point that [ want to make is when government agencies estimate the
time it takes to fill out the paperwork, they almost never take into account the time it
takes to collect, organize, and retrieve the information that they ask for. Iam rarely
capable of filling out a form in the time that they have estimated under the Paperwork
Reduction Act (PRA).* The Internal Revenue Service recently went through a rigorous
review of their methodology in estimating the paperwork burdens, taking into account the

productivity increases of using computers and software programs, as well as the time and

! www.forms.gov — the U.S. Governments official hub for federal forms.

? Office of Management and Budget, March 18, 2002 Draft Report to Congress On the Costs and Benefits of
Federal Regulation, Appendix C, page 114,
http://www.whitehouse.gov/omb/inforeg/8stevensdraftmemoMarch18.pdf.

* Office of Management and Budget, Information and Collection Budget of the United States Government Fiscal
Year 2006,Page 1,

http://www.whitchouse.gov/omb/inforeg/icb/fy2006_icb_report.pdf
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burden of collecting and organizing the data.” Aggregating the burden for all individual
forms and schedules using the new methodology resulted in a net increase of 250 million
burden hours to taxpayers between 2003 and 2004. This adjustment increase reflects a
new estimate of the previously analyzed burden, not an actual change in burden imposed
on taxpayers.

The third characteristic that most forms have in common is that there is generally
a penalty associated with filling them out incotrectly — and in many cases the penalty
applies whether the mistake is intentional or not. In some cases, the mistakes lead to civil
penalties. While other cases, where the public health and safety could be jeopardized, the
penalty may be criminal in nature.

Although I try to fill out every form in a timely manner with due diligence and
care, as a small business owner, my primary concern is running my business and keeping
my customers happy. There is only so much time I can dedicate to filling out forms for
the government. Having provisions passed into law, such as those contained in H.R.
5242, the “Small Business Paperwork Amnesty Act of 2006”, that provide for the
suspension of fines under certain circumstances for first-time paperwork violations by
small business owners like myself, would act as a failsafe in case I make an inadvertent
error when filling out a form. As the need for more and more information by government

agencies grows, common sense safeguards should be put in place to soften the burdens

* USC Title 4.

¥ Office of Management and Budget, Information and Collection Budget of the United States Government Fiscal
Year 2006,Page 17-20,

http://www, whitehouse.gov/omb/inforeg/icb/fy2006_icb_report.pdf
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for those attempting to fulfill the required paperwork demands. Anytime you can remove
the anxiety of being penalized for making a minor error, small business owners can focus
more of their energy on doing what we do best — creating jobs and growing the economy.

H.R. 5242, if enacted, is just such an effort and is strongly supported by the U.S.
Chamber of Commerce. This bill amends section 3506 of title 44 of the U.S. Code® to
mandate that the head of an agency shall not impose a civil fine for first-time minor
paperwork violations regarding the collection of information by the agency. H.R. 5242
contains adequate protections to avoid excusing fines for violations that can present a
danger to the public health or safety, or cause serious harm to the public interest. The bill
also exempts violations of the internal revenue law or a law concerning the assessment or
collection of any tax, debt, revenue, or receipt.

I would like to highlight just a few examples of how this bill, if enacted into law,
could affect my business. The Census Bureau has a number of forms that are sent to
businesses for the collection of data in order to distill the results into valuable statistical
information used for a variety of purposes. Just recently, my wife and I were in an
unfortunate accident that required a lengthy rehabilitation. During this time away from
my business, if one of my employees’ inadvertently misplaced or disposed of a Census
survey request for data not realizing the importance of the document, or attempted to fill
it out and did not fill it out completely or correctly to the best of their knowledge, my
company could be fined up to $500 under title 13, section 224 of the U.S. Code. This

section states that:
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“Whoever, being the owner, official, agent, person in charge, or assistant to

the person in charge, of any company, business, institution, establishment,

religious body, or organization of any nature whatsoever, neglects or

refuses, when requested by the Secretary or other authorized officer or
employee of the Department of Commerce or bureau or agency thereof, to
answer completely and correctly to the best of his knowledge all questions
relating to his company, business, institution, establishment, religious body,

or other organization, or to records or statistics in his official custody,

contained on any census or other schedule or questionnaire prepared and

submitted to him under the authority of this title, shall be fined not more
than $500; and if he willfully gives a false answer to any such question, he
shall be fined not more than $10,000.”

1 have very capable managers and assistants that work for me at my restaurant.
But their expertise is in running a restaurant and not filling out forms. Additionally,
during my wife’s and my convalescence the management had to do extra duty to make up
for our absence. It could be very understandable and foreseeable under those
circumstances that this type of request could fall through the cracks. Adequate safe
harbors contained in this bill would provide me and other business owners with the
cushion needed to avoid an expensive fine during a very difficult time.

Another example where the bills provisions may apply is in filling out I-9 forms.
Under current law, first time immigration paperwork violations for failure to properly
prepare and file I-9 forms can result in civil penalties from $100 to $1,000 for “each
individual with respect to whom such violation occurred” with due consideration for size

of their business and good faith mistakes.” The paperwork violations include failure to

properly examine the documents, improperly completing the 1-9 form, and failure to keep

¢ Commonly known as the Paperwork Reduction Act (PRA),

7 Employer Information Bulletin 111, (page 2), Failure to Comply with Form I-9 Requirements, dated 3/16/05
entitled: Employer Sanctions, Office of Business Liaison, U.S, Department of Homeland Security, Citizenship and
Immigration Services at http:// www.nscis.gov.
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the form for the statutorily mandated time period. These are minor non-health and safety
paperwork regulations all restaurant owners are subject to. Implementing the provisions
of H.R. 5242 would again be justified to insulate myself and others from first-time,
inadvertent errors in the filling out and maintenance of these forms.

The concept of waiving penalties for minor paperwork violations for small
businesses is not something new. Contained in Public Law 104-121 is a section known
as the “Small Business Regulatory Enforcement Fairness Act of 1995.” Section 223° of
this act requires agencies to establish a policy or program to provide for the reduction and
under appropriate circumstances for the waiver of civil penalties for violations by small
businesses. This section excludes violations that pose serious health, safety, or
environmental threats as well as other conditions similar to the Small Business
Paperwork Amnesty Act. Passage of H.R. 5242 would incrementally extend existing law
to apply what agencies already should be doing for all paperwork violations to first-time
minor paperwork violations, something that from my point of view would seem logical,

very helpful, and consistent with the current intent of Congress under present law.

® SEC. 223. RIGHTS OF SMALL ENTITIES IN ENFORCEMENT ACTIONS

(a) IN GENERAL.—Each agency regulating the activities of small entities shall establish a policy or program within 1
year of enactment of this section to provide for the reduction, and under appropriate circumstances for the waiver, of
civil penalties for violations of a statutory or regulatory requirement by a small entity. Under appropriate
circumstances, an agency may consider ability to pay in determining penalty assessments on small entities.

(b) CONDITIONS AND EXCLUSIONS.—Subject to the requirements or limitations of other statutes, policies or programs
established under this section shall contain conditions or exclusions which may include, but shall not be limited to—
(1) requiring the small entity to correct the violation within a reasonable correction period;

(2) limiting the applicability to violations discovered through participation by the small entity in a compliance
assistance or audit program operated or supported by the agency or a State;

(3) excluding small entities that have been subject to multiple enforcement actions by the agency;

(4) excluding violations involving willful or criminal conduct;

(5) excluding violations that pose serious health, safety or environmental threats; and

(6) requiring a good faith effort to comply with the law.

10
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In closing, I would like to again thank the committee for holding this hearing and

its interest in the “Small Business Paperwork Amnesty Act.” I welcome any questions.

11
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Mrs. MILLER. Thank you very much. We appreciate your coming
today, sir.

The committee is now delighted to welcome Karen Harned. Ms.
Harned is the executive director for the National Federation of
Independent Business Legal Foundation. As a member of a law
firm, she specialized in food and drug law and represented several
small businesses and their trade associations before Congress and
Federal agencies. She received her law degree from the George
Washington Law School in 1995.

We are delighted to have you, and the floor is yours.

STATEMENT OF KAREN HARNED

Ms. HARNED. Thank you. Good afternoon, Madam Chairwoman
and members of the subcommittee. My name is Karen Harned, and
I serve as Executive Director of NFIB’s Legal Foundation, the legal
arm of NFIB.

NFIB is pleased to have the opportunity to be with you today of-
fering our strong support for the Small Business Paperwork Am-
nesty Act of 2006. H.R. 5242 would provide hard working, well
meaning small business owners with the opportunity to correct pa-
perwork mistakes before they are forced to pay needless fines.

NFIB would also like to thank Congressman Neugebauer for
championing this bill and Senator Vitter for his continuing work on
this bill in the Senate and the other issues that he is working on
for small business in that body.

When it comes to regulatory paperwork costs, small business gets
stuck with the bill. A recent study performed for the Small Busi-
ness Administration estimated that $1.1 trillion of the cost of regu-
lation falls disproportionately on small businesses with 20 or fewer
employees. That is $7,647 per employee per year.

For the average NFIB member, which employs five people and
reports gross sales of between $350,000 and $500,000 per year, this
price tag is huge. It is almost $40,000 annually, 8 to 10 percent of
revenues generated from a small business’s gross sales are paid out
in regulatory costs. That does not even include Federal, State and
local income taxes.

Small businesses face a 45 percent greater regulatory burden
than their larger counterparts. Unlike big businesses, small busi-
ness owners do not have compliance departments or attorneys on
staff to warn them of each and every regulation in the pipeline. In-
stead, those responsibilities fall to them.

Does this mean that small business owners should get a free
pass? Of course not. After working on behalf of small business for
4% years, what I find most impressive about this constituency is
their respect for the law and their desire to do the right thing. For
example, according to an NFIB research foundation poll on the
Family and Medical Leave Act, small businesses grant virtually all
requests for family and medical leave, whether required to by the
law or not.

I thought it would be beneficial to provide a real life example of
the types of mistakes that would be forgiven under H.R. 5242. Im-
portantly, H.R. 5242 does not forget these mistakes. It merely gives
well-meaning small business owners the opportunity to correct
them. Non-compliance is not an option under this bill.
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Nancy Kleinfelter, an NFIB member, is President of Baltimore
Glassware Decorators, a small 15-employee business. Her business
must comply with EPA’s toxic release inventory lead rule, which
requires small businesses to provide EPA with detailed information
regarding lead usage. Ms. Kleinfelter’s business prints small quan-
tities of custom glass and ceramic ware for proms, weddings, res-
taurants and novelty stores. In fact, her decorated mugs have been
sold here at the House gift shop.

Her business sometimes uses lead-bearing colors on outside sur-
faces of mugs and glasses which become part of the glass after they
are fired and the lead does not leach out. After 95 hours of work
trying to comply with this rule, Ms. Kleinfelter could not have com-
plete confidence that the numbers she was providing EPA were ac-
curate.

H.R. 5242 would give small businesses like hers a chance to fix
mistakes that are made despite the small business owner’s best ef-
forts. Economic studies, polls and real-life examples all indicate
why H.R. 5242 is such an important and necessary piece of legisla-
tion. Moreover, it enjoys bipartisan support going back to the Clin-
ton administration.

NFIB supports strong regulatory reform measures that would
dramatically reduce the regulatory burdens placed on small busi-
ness. However, until such reforms are enacted, H.R. 5242 is needed
to stop the bleeding. The bill recognizes the tremendous regulatory
burdens small businesses face while at the same time ensuring
that the public policy objectives those regulations are designed to
address are met. It does not reward or create loopholes for bad ac-
tors, but instead gives well-meaning, hard-working small business
owners a chance to correct unintended mistakes before being forced
to pay civil fines for failing to dot every I and cross every T.

On behalf of NFIB’s members, 92 percent of whom indicate that
they believe small business owners should be exempt from first-
time paperwork violations, I commend you, Madam Chairwoman,
for holding this hearing and inviting me to testify today. I would
be pleased to answer any questions that you have. Thank you.

[The prepared statement of Ms. Harned follows:]
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Introduction and Overview

Good afternoon Madam Chairwoman Miller and Members of the Subcommittee
on Regulatory Affairs. My name is Karen Harned and I serve as Executive Director of
the National Federation of Independent Business Legal Foundation (NFIB), the legal arm
of NFIB.

NFIB, the nation’s leading small-business advocacy association, is pleased to
have the opportunity to be with you today offering our strong support for H.R. 5242, the
“Small Business Paperwork Amnesty Act of 2006.” H.R. 5242 would provide hard-
working, well-meaning small-business owners with the opportunity to correct paperwork
mistakes before they are forced to pay needless fines.

In my testimony, I will discuss why this legislation is so critically needed.
Specifically, I will highlight the disproportionate impact regulations have on small
business as compared to their larger counterparts and how that disproportionate impact
cries out for a solution like the one offered in H.R. 5242. I will provide real-life
examples of how this bill would work to protect the fastest-growing segment of the
nation’s economy without compromising important policy objectives designed to ensure
our health and safety.

Small Business Gets the Big End of the Regulatory Stick

When it comes to regulatory paperwork costs, the fact is that small business gets
stuck with the bill. A recent study performed by economist Mark Crain for the Small
Business Administration estimated that regulations cost Americans $1.1 trillion annually.
This cost falls disproportionately on small businesses, with the smallest firms (20 or
fewer employees) bearing the greatest burden -- $7,647 per employee, per year.
Importantly, the study also shows that small businesses face a 45% greater regulatory
burden than their larger counterparts.2

These regulatory costs on small business begin to gain some perspective when
you consider the typical small business profile. For the average NFIB member, which
employs five people and reports gross sales of between $350,000 and $500,000 per year,
the $7,647 per employee, per year price tag is huge — almost $40,000 annually. That
means that in many cases eight to ten percent of revenues generated from gross sales are
paid out in regulatory costs — and that does not even include federal, state and local
income taxes.

Part of the reason small business regulatory costs are so high is a function of what
it means to be a small-business owner. A typical small-business owner, more often than
not, is responsible for everything — ordering inventory, hiring employees, and dealing

! Crain, W. Mark, The Impact of Regulatory Costs on Small Firms (2005), available at

http://www.sba.gov/advo/research/rs264.pdf.
2 Crain, at 2.
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with the mandates imposed upon his or her business by federal, state and local
governments. For this reason, it is not surprising that paperwork remains a significant
source of anxiety for American small businesses.

According to an NFIB Research Foundation poll, the cost of paperwork for small
businesses averages approximately $50 per hour.* These costs are incurred through the
commitment of in-house personnel resources and/or outside resources depending on the
subject matter and firm size. Small-business owners most frequently handle paperwork
and recordkeeping related to licenses and permits (55 % of firms), purchases (46%), and
clients/customers (46%) internally.” They least frequently commit in-house personnel
resources to the completion of financial (27%) and tax records (12%).5 In fact, three out
of four small-business owners report that they pay an outside firm to handle their tax
paperwork.” Paid employees customarily do most of the paperwork and record-keeping
in about 25-30% of firms.® Employees are much more likely to do so in larger, small
businesses than in the smallest ones regardless of subject matter (except tax). Unpaid
family members do the paperwork in less than ten percent of cases.

As NFIB, the Small Business Administration, and numerous economists have
noted over the years, there is a tremendous amount of data supporting the important
proposition that under the current regulatory state small businesses’ are most negatively
impacted by the mountain of paperwork they must complete just to open their place of
business every day. Unlike big businesses, our small-business owners do not have
compliance departments or attorneys on staff to wamn them of each and every regulation
coming down the pipeline. Instead, those responsibilities fall to small-business owners.
Due to these sorts of resource constraints, small-business owners also are the least
equipped to have the quality controls in place to ensure that they are aware of, and
complete every form correctly.

Does this mean that small-business owners should get a free pass? Of course not.
In fact, after working on behalf of small business for four and a half years, what I find
most impressive about this constituency is their respect for the law and desire to do the
right thing. For example, according to an NFIB Research Foundation poll on the Family
and Medical Leave Act, virtually all requests for family and medical leave are granted

3 In NFIB’s publication, Problems and Priorities, paperwork ranked 8™ out of 75 major problems

faced by small business. Small Business Problems and Priorities, Bruce D. Phillips, NFIB Research
Foundation (June 2004).

¢ NFIB Research Foundation National Small Business Poll, Vol. 3, Issue S, Paperwork and
Recordkeeping (December 2003), available at http://www.nfib.com (go to NFIB Research > View all
Small Business Polls).
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whether required by law or not.'® (Approximately ninety-two percent of small-business
owners who are not covered granted family leave to their employees.)'’ Yet, that same
study also shows the confusion surrounding federal regulations ~ approximately one-
quarter of small-business owners with less than 20 employees wrongly believed they
were covered by federal, state, or local law or re%ulations governing employee requests
for time off for family-related or health matters.'

All of this demonstrates that H.R. 5242 addresses a critical need. Let me be clear,
NFIB supports strong regulatory reform measures that would dramatically reduce the
regulatory burdens placed on small business. However, until such reforms are enacted,
a stop-gap measure is needed to “stop the bleeding.” That’s where HR. 5242 is
particularly helpful. It starts with a correct view of the current regulatory landscape for
both small business and the public good — it recognizes the tremendous regulatory
burdens small businesses face, while at the same time ensuring that the public policy
objectives those regulations are designed to address are met. It does not reward or create
loopholes for “bad actors,” but instead gives well-meaning, hard-working small-business
owners a chance to correct unintended mistakes before being forced to pay civil fines for
their failure to dot every “i” and cross every “t”.

A Look at the Types of Paperwork Mistakes H.R. 5242 Would Forgive

1 thought it would be beneficial to provide a few real-life examples of the types of
mistakes that could be “forgiven” under H.R. 5242. Importantly, as crafted, H.R. 5242
does not “forget” these mistakes. It merely gives well-meaning, small-business owners
the opportunity to correct them. Non-compliance is not an option under H.R. 5242.

With that as background, let’s look at the types of small businesses and mistakes
that would be addressed if H.R. 5242 were to become law:

Nancy Klinefelter, an NFIB member is President of Baltimore Glassware
Decorators, a small, 15-employee business started by her brother in 1977, tells a story of
her trials in attempting to comply with the Environmental Protection Agency’s Toxic
Release Inventory lead rule. The rule requires small businesses that use 100 or more
pounds of lead in a year to provide EPA with detailed information regarding lead usage
and any subsequent release of lead into the environment resulting from that use. Ms,
Klinefelter’s business prints small quantities of custom glass and ceramic ware for proms
and weddings, restaurants, and souvenir and novelty stores. In fact, her company has
decorated the mugs for sale at the House gift shop. When they print mugs or glasses,
they sometimes use lead-bearing colors on outside surfaces, which become part of the
glass after they are fired. The lead does not leach out. As she testified before Congress
after the rule was promulgated:

10 NFIB Research Foundation National Small Business Poll, Vol. 4, Issue 2, Family and Medical
‘Lleave (2004), available at http://www.nfib.com (go to NFIB Research > View all Small Business Polls).
Id at11.

2 Id at7.
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For my company .. it is impossible to compile precise lead use
records as required by EPA unless we track our color use on a daily basis.
Since every lead-bearing color contains a different amount of lead .. we
must make different calculations for each color used. We cannot simply
take an average of color usage from May through December of last year ..
and claim that our usage was the same for January through April.

As we began to compile our lead use data .. unexpected problems
emerged. We buy decals from small decal printers that have fewer than
ten employees and yet these companies must still provide lead content
details to us for our TRI report. These printers are so small that they have
no practical way of telling us how much lead is in each decal. We are still
wrestling with this one and the deadline is looming!

Iknow that EPA has published estimates that say it will take 124
hours to track lead usage and complete the TRI paperwork. That is
already quite a large number .. 3 full work weeks for one employee .. but
sadly it is a gross underestimate.

1 have already personally spent 95 hours trying to understand the
TRI forms and requirements .. and I am still nowhere near the point where
I can complete the forms with confidence. In addition .. I have spent 60
hours or more reconstructing retroactive color usage data. We are now
spending about 4 to 5 hours per week tracking lead usage to enable us to
have confidence in our 2002 TRI filing."

Ms. Klinefelter’s compliance issues with the EPA TRI lead rule point up why
H.R. 5242 is sorely needed. After 95 hours of work, she could not have complete
confidence that the numbers she was providing EPA were accurate. Although she was
not fined in this case, her story paints a picture of the type of small-business owner H.R.
5242 is trying to help. It would give small businesses, like Ms. Klinefelter’s glass
decorating business, a chance to fix mistakes that are made despite the small-business
owner’s best efforts.

Still other small-business men and women have horror stories of small
mistakes that ended up resulting in needless fines. Had H.R. 5242 been in place,

13 The Lead Tri Rule: Costs, Compliance, and Science Before the House Committee on Small

Business (June 13, 2002) (statement of Nancy Klinefelter, President, Baltimore Glassware Decorators),
available at wwwec house.gov/smbiz/hearings/107th/2002/020613/klinefelter.asp.



50

Testimony of Karen R. Harned
September 26, 2006
Page 6

these well-meaning small-business people might have had a chance to correct
these minor regulatory violations.

Gary Roberts, the owner of a small company which installs pipelines in Sulphur
Springs, Indiana, testified that he was fined $750 by OSHA in May 1997 for not having a
Hazardous Communication Program at a particular job site. The inspector was told that
the program was in the main office, and that all the workers had been trained to follow it.
One of the workers retrieved the ?rogram from the main office during the inspection. But,
OSHA would not waive the fine."*

Similarly, Mr. Van Dyke, a muck crop farmer from Michigan, was fined in
January 1999 for not having the proper employment disclosure paperwork. This omission
was his first violation, and he settled for $17,000."

These are just a few examples of incidents where small-business owners are
caught in a regulatory game of “gotcha” that, in many cases, would be remedied if H.R.
5242 were to become law. In each case, the small-business owner was well-intentioned
and the underlying violation did not appear to pose a significant threat to the public
health or be detrimental to the public good.

The Need for H.R. 5242: An Important Step Toward Eliminating Regulatory “Gotcha”
for Good

Economic studies, polls, and real-life examples all indicate why H.R. 5242 is such
an important and necessary piece of legislation. Moreover, it enjoys bi-partisan support
going back to the Clinton Administration. In the words of Jere Glover, the Chief Counsel
for the Small Business Administration’s Office of Advocacy testifying in support of
similar legislation under consideration at that time: “[W]here it is reasonable, where it is
a first-time violation, do not go in and play ‘gotcha’ with the business. I think that makes
a lot of sense. And I think your legislation also makes a lot of sense.”'®

Passage of the Small Business Paperwork Amnesty Act would go a long way to
ensure that, in cases of first time paperwork violations, small businesses are able to
correct those violations without penalty. The legislation would allow small businesses to
remedy violations in a reasonable timeframe so that mistakes can be corrected and
compliance can be achieved. Notably, the Small Business Paperwork Amnesty Act

u Small Business Paperwork Reduction Act Amendments Of 1999, H.R. Rep. No. 106-8, 1999 WL
51553 at *7 (Feb. 5, 1999); see also Small Business Paperwork Reduction Act Amendments of 1998, H.R.
Rep. 105-462, 1998 WL 130710 at *10 (Mar. 24, 1998).

1 Small Business Paperwork Reduction Act Amendments Of 1999, H.R. Rep. No. 106-8, 1999 WL
51553 at *7 (Feb. 5, 1999).

16 Small Business Paperwork Reduction Act Amendments of 1998, H.R. Rep. 105-462, 1998 WL
130710 at *11 (Mar. 24, 1998); see also Small Business Paperwork Reduction Act Amendments Of 19